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IDENTITY OF PETITIONER 

Darren L. Arends, appellant below and petitioner here, 

asks this Court to accept review of the decision of the Court of 

Appeals designated below. 

DECISION BELOW 

Division I of the Court of Appeals issued the decision 

below on March 25, 2024, case number 85870-0-I. In an 

unpublished opinion, Division I held that Mr. Arends does not 

have a vested right to the restoration of his firearm rights under 

former RCW 9.41.040(4). In doing so, the panel disregarded the 

correct framework and gutted the entire concept of a vested 

right. The court granted a motion to publish and a motion for 

reconsideration on May 13, 2024. Appendix (App'x) at 1. The 

purpose of reconsideration was to remove superfluous language 

from the opinion; the ultimate outcome did not change. 
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ISSUE PRESENTED FOR REVIEW 

Does Mr. Arends have a vested right to the restoration of 

his firearm rights under former RCW 9.41.040(4)? 

STATEMENT OF THE CASE 

The right to petition for the restoration of firearm rights 

was first enacted in 1995. Laws of 1995, ch. 129, § 16. At that 

time, the eligibility requirements were: no sex offense or a class 

A felony, five consecutive years in the community without any 

convictions, no pending charges, and no felony points counted 

as part of the offender score. Id. In 1996, the legislature lowered 

the waiting period for those convicted of a misdemeanor to 

three years, but imposed an additional requirement that all 

conditions of sentence be completed. Laws of 1996, ch. 295, § 

2. All other requirements remained the same. Id. In 2011, the 

legislature added a venue provision, specifying that a petition 

could only be brought at the court of record that ordered the 

prohibition or at the superior court in the county of residence. 
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Laws of 201 1,  ch. 193, § 1 .  Again, all other requirements 

remained the same. Id. 

On July 23, 2023, Substitute House Bill 1562 (SHB 

1562) took effect. Laws of 2023, ch. 295. The bill repealed 

RCW 9.41 .040(4) and replaced it with RCW 9.41 .041 .  Id. § 3-

4. While the bill made several changes to the restoration of 

firearm rights, the operative change at issue here regards venue. 

SHB 1562 removed the option to file in the county of residence: 

"The person must file a petition in a superior court in a county 

that entered any prohibition." RCW 9.41 .041(3)(a). 

II 

II 

II 

II 

II 

II 

II 
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Mr. Arends's disabling conviction is a grand theft from 

South Dakota in 1988. Clerk's Papers (CP) at 122-23. He has 

no criminal history in Washington state. His prohibition does 

not stem from any county in Washington state, but rather from 

the comparability of his conviction to a Washington state 

felony.1 Under RCW 9.41.041, he cannot file his firearm rights 

petition anywhere. But he can petition in the county of his 

residence if he has a vested right to do so under former RCW 

9.41.040( 4). 

Mr. Arends did just that on August 15, 2023 in 

Snohomish County Superior Court under case number 23-2-

05892-31. CP at 122-23. The State objected, arguing that he did 

not have a vested right to proceed under former RCW 

1 RCW 9.41.010(17) defines "felony" as "any felony offense 
under the laws of this state or any federal or out-of-state offense 
comparable to a felony offense under the laws of this state." 
( emphasis added). Mr. Arends' s firearm rights in South Dakota 
have already been restored automatically by operation of law. 
SDCL § 24-5-2 (restoring full rights of citizenship upon 
discharge). 
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9.41.040(4) and that he had no ability to file in Snohomish 

County under RCW 9.41.041. CP at 66. The superior court 

agreed with the State and denied the petition on October 5, 

2023. CP at 9. 

Mr. Arends filed a timely notice of appeal. CP at 1. 

Division I heard oral argument on January 19, 2024 and issued 

an unpublished opinion on March 25. The panel affirmed the 

trial court, finding that the right to restoration of firearm rights 

under former RCW 9.41.040(4) does not vest. The court 

granted a motion to publish and a motion for reconsideration on 

May 13, 2024. App'x at 1. The purpose of reconsideration was 

to remove superfluous language from the opinion; the ultimate 

outcome did not change. 

Mr. Arends files this timely petition for review. 

ARGUMENT 

RAP 13 .4(b) lays out four criteria for accepting review: 

( 1) the Court of Appeals decision is in conflict with a decision 
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of this Court; (2) the Court of Appeals decision is in conflict 

with another Court of Appeals decision; (3) a significant 

question of constitutional law is presented; or ( 4) the petition 

involves an issue of substantial public interest. 

The Court should grant review under ( 1)  and ( 4). 

First, the Court of Appeals decision conflicts with this 

Court's vested rights jurisprudence, especially State v. T.K., 1 39 

Wn.2d 320, 987 P.2d 63 (1999). In T.K., this Court held that 

juvenile record sealing is subject to vested rights because the 

statute imposed specific requirements and a nondiscretionary 

duty to seal the record once those requirements were satisfied. 

Id. Likewise, formerRCW 9.41 .040(4) imposed specific 

requirements and a nondiscretionary duty to restore firearm 

rights once those requirements were satisfied. Even though the 

statutes operate identically, the Court of Appeals reached a 

different result when it disregarded the vested rights framework 

this Court recognized 25 years ago. 
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Second, the question of whether a vested right exists 

under former RCW 9.41 .040( 4) is of substantial public interest. 

Beyond just the venue issue presented in this appeal, SHB 1562 

made several other significant changes, such as extending the 

waiting period and requiring that all restitution be paid prior to 

restoration. The cumulative effect of these changes impacts tens 

of thousands of Washingtonians. Given the full scope of the 

ramifications, it is imperative that this Court grant review. 

A. The Court of Appeals decision conflicts with this Court's 

vested rights jurisprudence. 

The Court of Appeals disregarded this Court's vested 

rights framework in favor of a "legislative intent" approach. In 

doing so, Division I gave the legislature carte blanche to do 

whatever it pleases under the guise of public safety, something 

this Court already rejected in T.K. This approach wholly guts 

the concept of vested rights, which stands as a bulwark against 
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legislative overreach. The Court of Appeals decision is a gross 

deviation from vested rights jurisprudence. 

1. State v. T.K. dictates that a vested right exists under 
former RCW 9.41.040(4). 

State v. T.K. is dispositive. 139 Wn.2d 320. In 1997, the 

legislature made significant changes to the rules for sealing 

juvenile records. Id. at 323-24. Three individuals brought 

motions to seal their juvenile records after the changes became 

effective, but sought sealing under the former version of the 

statute because they had met the terms of the former statute 

before the amendments took effect. Id. at 323-25. 

To start, this Court noted that "[t]here are many cases . . .  

in which a preamendment version of a statute will continue to 

govern in cases arising prior to the amendment, particularly 

where vested rights or contractual obligations are affected." Id. 

at 327. Next, the Court turned to prospective versus retroactive 

application of statutes, finding that " [a] statute is presumed to 
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operate prospectively," and that "[ a] statute operates 

prospectively when the precipitating event for its application 

occurs after the effective date of the statute." Id. at 3 29. 

Determining the precipitating event giving rise to application of 

a statute requires a court to look at the subject matter regulated 

by the statute. Id. at 330. 

The State argued that the precipitating event was the 

filing of a motion to seal, so if the motion is filed after the 

effective date of the amendments, the motion must be governed 

by the current version of the statute. Id. at 330-31. The T.K. 

Court rejected this notion: 

As the defendants point out, RCW 1 3.50.050(10) 

and ( 1 1 )  define the conditions under which a 

juvenile offender may have his disposition vacated 

and his records sealed. The completion of those 

conditions is within the subject matter regulated by 

the statute. Further, the statute both before and after 

the 1997 amendments says the court "shall" grant a 

motion to seal, imposing a mandatory obligation to 

seal if a juvenile meets the statutory conditions. 

Accordingly, once the conditions of the statute are 

met, the defendant has a right to relief and a court 

has the nondiscretionary obligation to seal records 

regardless of when the motion is made. 
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Id. at 331. The Court also analogized the case to one in which 

the legislature extended a criminal statute of limitations, 

focusing particularly on the inalienable right to a defense: 

"[U]ntil the statute [ of limitations] has run[,] it is a mere 

regulation of the remedy . . .  subject to legislative control. 

Afterwards[,] it is a defense, not of grace, but of right, not 

contingent, but absolute and vested, . . .  not to be taken away by 

legislative enactment." Id. at 332. Building on this concept, the 

Court concluded: 

Id. 

Although RCW 1 3.50.050(10) and (1 1) are not 

statutes oflimitations, the analysis is similar. Just as 

the passage of a specified period of time triggers 

application of a statute of limitations, completing 

the conditions of the sealing statute triggers its 

application. Thus, just as dismissal is required when 

the specified time period has passed without a 

change in the statute of limitations, expungement is 

required if conditions for expungement were 

satisfied before those conditions were changed. 

Finally, the State argued that the amendments were 

remedial, "because they are designed to protect the public by 
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maintaining records of serious offenders and by extending the 

time spent in the community by juveniles convicted of lesser 

offenses to demonstrate rehabilitation." Id. at 333. The Court 

disagreed, remarking that even if the 1997 amendments were 

remedial, "a statute will not be applied retroactively if it affects 

a substantive or vested right." Id. Rather, the defendants' 

"statutory right to have records sealed had accrued prior to the 

amendment and no later-enacted statute could divest them of 

the right." Id. 

In summary, this Court found a vested right to seal a 

juvenile record because: (1) the statute explicitly defined 

eligibility requirements; (2) the statute required the record to be 

sealed if those explicitly defined requirements were met; and 

(3) the movants completed their explicitly defined eligibility 

requirements before the 1997 amendments went into effect. 

The requirements for restoration under former RCW 

9.41.040(4) are: no sex offense or class A felony; for a felony 

disabling conviction, five consecutive years without any 
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conviction and no points counted as part of the offender score; 

and for a misdemeanor disabling conviction, three consecutive 

years without any conviction, no points counted as part of the 

offender score, and completion of sentence conditions. Former 

RCW 9.41 .040( 4)(a)(ii)(A), (B). 

"Expressio unius est exclusio alterius commands that 

RCW 9.41 .040(4) imposes no burden beyond the three 

enumerated [therein]." State v. Manuel, 14 Wn. App. 2d 455, 

466,471 P.3d 265 (2020). If these requirements are met, 

restoration is required. State v. Dennis, 191 Wn.2d 169, 172, 

421 P.3d 944 (2018). "[Since] a court's role in the restoration 

process is purely ministerial, the precipitating event for 

eligibility for restoration is when the statutory requirements are 

met, not when the petition is filed. The only discretion the 

restoration provision contemplates is the petitioner's discretion 

to decide when to petition." Id. at 177. 

To recap: (1) former RCW 9.41 .040( 4) has explicitly 

defined eligibility requirements; (2) firearm rights must be 

Page 12  



restored if those explicitly defined eligibility requirements are 

met and there can be no other requirements beyond those stated 

therein; and (3) Mr. Arends completed those explicitly defined 

eligibility requirements before SHB 1562 took effect. 

Former RCW 9.41.040(4) precisely fits T.K. 's elements 

for a vested right and this Court has previously acknowledged 

that the precipitating event for restoration of firearm rights is 

the completion of statutory requirements. Yet, the Court of 

Appeals disregarded this framework entirely. 

2. The Court of Appeals rejected this Court's 
jurisprudence and substituted its own reality. 

The Court of Appeals erred by: (a) eschewing the vested 

rights framework in favor of legislative intent; (b) 

misinterpreting the subject matter of the statute; and ( c) 

concluding that the statutes at issue in T.K. and the present case 

are "markedly different." 
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a. The Court of Appeals used the wrong 

framework. 

A vested rights analysis asks: ( 1)  whether the statute 

applies retroactively or prospectively; (2) what the precipitating 

event is; and (3) whether the statute imparts "an immediate, 

fixed right of present or future enjoyment and an immediate 

right of present enjoyment, or a present fixed right of future 

enjoyment." In re Carrier, 173 Wn.2d 791, 809-1 1, 272 P.3d 

209 (2012). "A vested right is a right that has become a title, 

legal or equitable, to the present or future enjoyment of 

property. A mere expectation based upon an anticipated 

continuance of the existing law is insufficient to vest a legal 

right." State v. Shultz, 138 Wn.2d 638,646, 980 P.2d 1265 

(1999). 

Given the identical nature of how the juvenile sealing and 

firearm restoration statutes operate, and this Court's 

acknowledgment in Dennis that the precipitating event in a 

firearm restoration case is the completion of statutory 
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conditions, the Court of Appeals could not have reached its 

result without first recrafting the issue. So, the panel 

immediately and purposefully veered off course: 

We disagree with both parties. The relevant inquiry 

here is not whether the new statute operates 

prospectively or retroactively or what constitutes a 

precipitating event, but whether the subject matter 

and language of former RCW 9.41 .040 indicate that 

Arends possessed a "vested right" to petition for 

restoration once he met the statutory requirements 

for restoration of his purported right to possess a 

firearm under the former statute. 

App'x at 5. The opinion ultimately concludes that "the 

legislature did not intend to create a vested right to petition for 

firearm restoration," app'x at 2, "[b]ecause the legislature 

intended firearm restoration procedures to further public 

safety." App'x at 5. 

In support of this conclusion, Division I undertook a 

statutory interpretation analysis. The analysis starts with the 

contention that "the subject matter of the statute and the 

legislature's intent are determinative of whether a vested right 

exists upon completion of the statutory requirements." Appx's 
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at 8. It then goes on to say that "[ a ]t the heart of the statute is 

public safety, clearly evidenced by the legislature's repeated 

amending of the statute to add more stringent requirements for 

restoration," id., and that the legislature's action "also evidence 

an intent to protect the public." Id. at 9. 

The reference to "repeated amending" of the statute is 

nonsensical since the legislature did not change the substance of 

the firearm restoration statute at all between 1996 and 2023. 

But more importantly, the Court of Appeals analysis fails 

because it begins with a faulty premise - that vested rights 

depend on the subject matter of the statute and legislative 

intent. Id. at 8. 

First, this Court does not look to the subject matter of the 

statute to determine the existence of a vested right. Instead, "the 

court looks to the subject matter regulated by the statute to 

determine the precipitating event." T.K., 139 Wn.2d at 331 

(emphasis added); see also Carrier, 172 Wn.2d at 809 ("To 
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determine what event precipitates or triggers application of the 

statute, we look to the subject matter regulated by the statute."). 

Using the subject matter to determine the precipitating 

event is a far cry from determining the ultimate question of 

whether a vested right exists. Determining the precipitating 

event is only one aspect of the vested rights analysis. Since the 

subject matter is relevant only to the determination of the 

precipitating event, this Court's conclusion in Dennis about the 

precipitating event in firearm restorations forecloses the 

Division I's reliance on the subject matter of the statute. 191  

Wn.2d at 177. The panel even acknowledged this in footnote 2. 

App'x at 5. 

Second, this Court does not rely on legislative intent to 

determine whether a vested right exists. This seems odd at first 

glance, since "[t]he purpose of statutory interpretation is to 

determine and give effect to the intent of the legislature." Id. at 

172. While legislative intent does have its place in the vested 

rights analysis, that role is limited to deciding whether the 
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legislature intended a new statute to apply prospectively or 

retroactively. T.K., 139 Wn.2d at 329 ("A statute is presumed to 

operate prospectively unless the Legislature indicates that it is 

to operate retroactively."). 

No case has ever analyzed a vested rights argument in 

any context by asking if the legislature intended to create a 

vested right. The legislature does not decide whether to create a 

vested right; courts decide whether a vested right exists based 

on the circumstances of the case. The entire point of vested 

rights is as a judicial bulwark against legislative power: 

A statute may not be applied retroactively to 

infringe a vested right. . . . While due process 

generally does not prevent new laws from going 

into effect, it does prohibit changes to the law that 

retroactively affect rights which vested under the 

prior law. We have said that 

[a] vested right, entitled to protection 

from legislation, must be something 

more than a mere expectation based 

upon an anticipated continuance of the 

existing law; it must have become a 

title, legal or equitable, to the present 

or future enjoyment of property, a 

demand, or a legal exemption from a 

demand by another. 
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Carrier, 173 Wn.2d at 8 1 1  ( quoting Godfrey v. State, 84 Wn.2d 

959, 963, 530 P.2d 630 (1975)). If legislative intent drove 

vested rights, then the outcome in T.K. would have been 

different. 

In T.K., this Court allowed juvenile sex offenders to have 

the records of their adjudications sealed even though the 

legislature made it explicitly clear that it wanted to forbid this 

very relief. At no point did this Court ask whether sealing the 

records of sex offenses is good or bad policy. It did not concern 

itself with the propriety of the legislature's wishes or ask 

whether the amendments were prudent. It did not weigh the 

equities of the legislature's actions or scrutinize the legislature's 

stated goals. It did not pause to consider if the outcome is 

contrary to legislative intent. In fact, this Court purposefully did 

the opposite of what the legislature intended. 

In Carrier, this Court reversed the life sentence of a 

repeat sex offender because Carrier had a vested right to the 
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exclusion of a dismissed offense from his criminal history. 173 

Wn.2d 791 .  

This case more closely resembles T.K. We found a 

vested right in T.K. because the defendant had met 

all the statutory conditions for obtaining relief prior 

to the change in the law. Satisfaction of the 

preamendment version of the statute required the 

court to seal T.K.'s juvenile records. Similarly, 

Carrier met all the conditions for vacating his 

conviction under the preamendment version of 

former RCW 9.95.240. The vacated status of his 

conviction was not contingent on any future 

occurrence, and there were no conditions otherwise 

left unfulfilled. Prior to the 2003 amendment to 

former RCW 9.95.240, a court would have had no 

discretion but to consider Carrier's indecent liberties 

conviction vacated and excluded from his criminal 

history. 

Id.at 812. Again, this Court did not stop to ponder if the result 

would be at odds with the legislature's intent of imposing a life 

sentence on a repeat offender. 

In State v. D.S., the Court of Appeals considered a 2001 

legislative amendment that explicitly attempted to overrule 

T.K., and concluded that "If the 1997 amendment could not 

operate to divest T.K. of his right to expungement, then 
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similarly, the 2001 amendment could not operate to divest D.S. 

of the same right." 128 Wn. App. 569,578, 1 15 P.3d 1047 

(2005). It is telling that legislative intent did not determine the 

outcome in D.S., yet - according to Division I - is dispositive of 

the outcome here. 

Asking whether the legislature intended to create a vested 

right - as the Court of Appeals did here, app'x at 2 - is 

counterproductive and a dereliction of duty. Legislative intent 

does not dictate vested rights. 

b. The Court of Appeals misinterpreted the subject 

matter of the statute. 

Division I interpreted SHB 1562' s subject matter as the 

regulation of public safety and gun control, but that is not the 

case. App'x at 8-9. Again, T.K. is instructive. There, the State 

argued that the subject matter of the sealing statute is the 

keeping and release of records by juvenile justice or care 
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agencies. T.K., 139 Wn.2d at 331. This Court rejected that 

argument, instead finding that the statute 

define[ s] the conditions under which a juvenile 

offender may have his disposition vacated and his 

records sealed. The completion of those conditions 

is within the subject matter regulated by the statute. 

Further, the statute both before and after the 1997 

amendments says the court "shall" grant a motion to 

seal, imposing a mandatory obligation to seal if a 

juvenile meets the statutory conditions. 

Accordingly, once the conditions of the statute are 

met, the defendant has a right to relief and a court 

has the nondiscretionary obligation to seal records 

regardless of when the motion is made. 

Id. ( emphasis added). 

Similarly, the subject matter regulated in SHB 1562 is 

the completion of conditions under which a petitioner is entitled 

to a restoration of firearm rights. Laws of 2023, ch. 295, § 4. 

And, similarly, the statute both before and after the 2023 

amendments says the court shall grant a petition to restore 

firearm rights. 

Division I's heavy emphasis on deferring to the 

legislature's ability to regulate public safety and gun violence is 
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an error that stems from misinterpreting "subject matter 

regulated" as ifto mean that the court should make decisions on 

what is "good" and what is "bad," or if something is "worthy" 

of receiving vested rights protection. In this case, the court 

decided that sealing juvenile records is laudable and restoring 

firearm rights is not. App'x at 12-13. 

But that is not and cannot be what "subject matter 

regulated" means because that would convert the judicial 

branch from courts of law to courts of popular opinion. The 

vested rights concept cannot be predicated on a flimsy, ad-hoc, 

"this is good/this is bad" analysis, at the whim of every judge 

and his or her personal opinions, biases, and prejudices. If the 

courts are hesitant to pronounce the existence of a vested right 

even when every hallmark of a vested right exists just because 

the context may be politically or socially sensitive, then the 

concept of a vested right ceases to exist entirely. 

In T.K., the State attempted to use the guise of public 

safety to no avail: "Here the State asserts the statute and its 
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amendments are remedial because they are designed to protect 

the public by maintaining records of serious offenders and by 

extending the time spent in the community by juveniles 

convicted of lesser offenses to demonstrate rehabilitation." 

T.K., 1 39 Wn.2d at 333. This Court rejected the argument 

swiftly and conclusively: "Even if the 1997 amendments at 

issue here are remedial, a statute will not be applied 

retroactively if it affects a substantive or vested right." Id. 

Despite this Court's rejection of the public safety argument, the 

Court of Appeals used that basis to deny relief here. The 

directive from T.K. is that if a vested right exists, nothing will 

divest that right, not even nebulous and untethered references to 

public safety. 

The legislature decided to create a procedure for 

restoring firearm rights, it decided to set explicit requirements 

for that relief, and it decided to make that relief 

nondiscretionary once those requirements are met. It also 

decided to leave this scheme in place without any substantive 
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changes for nearly 30 years. Mr. Arends is not asking the Court 

to fashion him an extraordinary remedy by judicial fiat or to 

treat him specially, he's just asking that the legislature not be 

allowed to pull the rug out from under him after his right to 

restoration vested under the former statute. 

c. The firearm restoration and juvenile sealing 

statutes are not "markedly different. " 

The panel ends its opinion by finding that "[t]he statutes 

at issue in T.K. II and the present case are markedly different" 

because "their vast difference in subject matter and legislative 

intent sets them apart." App 'x at 1 3. Again, the Court of 

Appeals misconstrues what "subject matter" means in the 

context of a vested rights analysis and places itself in the 

position of selectively picking and choosing what deserves to 

be a vested right. 

Viewing the matter objectively and without prejudice, it 

becomes plain that the two statutes are near identical. In T.K., 
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the subject matter was not the keeping and maintaining of 

juvenile records but rather the requirements for sealing. 1 39 

Wn.2d at 331. The subject matter here is the requirements for 

restoration of firearm rights, and the approach of both statutes is 

identical: the statutes explicitly define the requirements and 

once those requirements are met, relief is mandatory. While the 

two statutes offer different remedies, they regulate the same 

thing - eligibility requirements - and do so in the same manner. 

The panel notes that "since T.K. II, courts have not 

extended vested rights analysis outside the arena of sealing or 

vacation," and then it cites to several cases. App'x at 12. This is 

not correct. Every cited case has extended the vested rights 

analysis to the context at issue there, even if the court 

ultimately did not find the existence of a vested right in that 

context. This is an important distinction because the Court of 

Appeals did not even extend the correct vested rights analysis 

to this case. 
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Furthermore, although the finding of a vested right has 

been fairly limited since T.K., vested rights are not inherently 

limited only to the arena of sealing and vacation. See, e.g., In re 

Burns, 13 1  Wn.2d 104, 928 P.2d 1094 (1997) (finding a vested 

right in the context of Medicaid payments). Instead, the reason 

that vested rights have not been found in more contexts has to 

do with the facts at issue in each case. In State v. Webb, the 

statute at issue "contain[ ed] no express conditions which, when 

satisfied, give rise to specific statutory rights." 1 12 Wn. App. 

6 18, 621-22, 50 P.3d 654 (2002). In State v. Sell, the court 

found no vested right to deferred prosecution because the 

precipitating event - a new DUI charge - did not occur until 

after the deferred prosecution statute was amended. 1 10 Wn. 

App. 741,  747-48, 43 P.3d 1246 (2002). Likewise, in State v. 

Varga, this Court found no vested right to the washing of an 

offender score because the precipitating event - a new criminal 

charge - did not occur until after the scoring statute was 

amended. 151  Wn.2d 179, 195, 86 P.3d 139 (2004). In none of 
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these cases was a vested right rejected because it didn't align 

with the legislature's intent. 

There is no hard rule that vested rights can only be found 

in specific contexts. The reality is simply that some issues 

qualify as a vested right and some don't based on the 

circumstances of the case. In this case, former RCW 

9 .4 1.  040( 4 )' s scheme is directly on point with T.K. The reason 

courts have not yet found a vested right to the restoration of 

firearm rights is that former RCW 9 .4 1.  040( 4) remained 

substantively unchanged between 1996 and 2023, rendering 

litigation of that issue unnecessary. Additionally, even if the 

concept of a vested right was limited to the "arena of sealing or 

vacation" as Division I claims, app'x at 12, the overall context 

can be accurately described as post-conviction relief, into which 

restoration of firearm rights squarely fits. 

This Court should accept review because the Court of 

Appeals decision applied the wrong framework, misconstrued 

the subject matter of the statute, disregarded the near direct 
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application of T.K. to former RCW 9.41 .040( 4), and is 

otherwise in direct conflict with this Court's vested rights 

holdings. 

B. This case presents an issue of substantial public interest. 

Besides changes to venue, SHB 1562 made several other 

significant changes to the restoration of firearm rights. Chief 

among these is: (1) increasing the waiting period for restoration 

after a domestic violence misdemeanor conviction from three 

years to five years, RCW 9.41 .041(2)(a)(i); and (2) requiring 

the payment of restitution as a prerequisite to the restoration of 

firearm rights, something former RCW 9.41 .040( 4) did not 

require for a felony predicate. RCW 9.41 .041 (2)(b )(ii). 

These are concrete and substantive changes that affect 

tens of thousands of Washingtonians. A person convicted of a 

domestic violence misdemeanor on July 22, 2020 went from 

being eligible on July 22, 2023 to becoming ineligible until July 

22, 2025 simply because July 22, 2023 was a Saturday and the 
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superior court wouldn't open until July 24, after SHB 1562 took 

effect on July 23. An indigent person proscribed to a life 

sentence of restitution became ineligible for the restoration of a 

core, constitutional right for no reason other than poverty 

despite otherwise being eligible in every respect before July 23. 

In short, the question of whether a vested right exists 

under former RCW 9 .41 .040( 4) has far reaching implications 

beyond just the facts presented in this case. See, e.g., State v. 

Watson, 155 Wn.2d 574,577, 122 P.3d 903 (2005) ("The Court 

of Appeals holding, while affecting parties to this proceeding, 

also has the potential to affect every sentencing proceeding in 

Pierce County after November 26, 2001, where a DOSA 

sentence was or is at issue."). Therefore, receiving an answer to 

this important question from the state's highest court is of vital 

public interest. 

II 

II 

II 
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CONCLUSION 

Based on the foregoing, this Court should grant the 

petition for review. 

This document contains 4,950 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

Respectfully submitted, 

Vitaliy Kertchen #45183 
Date: 5/14/24 
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Appendix - 001 

F I LED 
5/ 1 3/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 
D IVIS ION ONE  

DARREN L .  AREN DS ,  

Appel lant ,  

V .  

STATE OF WAS H I NGTON , 

Respondent .  

No.  85870-0-1 

ORDER GRANT ING MOTION FOR 
RECONS IDERATION AN D MOTION 
TO PU BL ISH AN D WITH DRAWING 
O P I N ION AN D SU BSTITUT ING 
O P I N ION 

Appel lant Darren Arends moved for reconsideration of the op in ion fi led on  

March 25 ,  2024 . Respondent State of Wash ington fi led an answer. Add it iona l ly ,  

appe l lant and respondent jo i ntly moved for pub l ication of the op in ion . 

The court has determ ined that appe l lant's mot ion for reconsideration 

shou ld be g ranted and it has reconsidered its prior determ inat ion not to pub l ish 

the op in ion , fi nd ing it is of precedent ia l  va l ue and shou ld be pub l ished . 

Now, therefore , it is hereby 

ORDERED that the appe l lant's mot ion for recons ideration and the parties 

jo int motion to pub l ish are g ranted ; and it is fu rther 

ORDERED that the unpub l ished op in ion fi led on March 25, 2024 is 

withd rawn ; and it is fu rther 

ORDERED that a substitute pub l ished op in ion be fi led . 

FOR TH E COU RT: 
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F I LED 
5/ 1 3/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

DARREN L .  AREN DS ,  

Appel lant ,  
V .  

STATE OF WAS H I NGTON , 

Respondent .  

No.  85870-0- 1 

D IVIS ION ONE  

PU BL ISHED O P I N ION 

SM ITH , C . J .  - U nder former RCW 9 .4 1 . 040 ,  i nd ividua ls cou ld petit ion to 

restore the i r  fi rearm rig hts in the i r  county of res idence or in the court that entered 

the re levant p roh ib it ion on fi rearm possess ion . I n  early 2023 ,  the leg is latu re 

restricted the appropriate venue for fi rearm restorat ion petitions to the county that 

entered the proh ib it ion on fi rearm possess ion . 

A month after the new statute took effect, Darren Arends petit ioned to 

restore h is fi rearm rig hts i n  Snohomish County Super ior Court ,  h is county of 

res idence .  The superior cou rt den ied h is petition ,  cit i ng improper venue .  On 

appea l ,  Arends cla ims that the former fi rearm restoration statute app l ies to  h im 

because h is rig ht to petit ion for restorat ion "vested" before the new statute took 

effect. Therefore ,  he ma inta ins ,  he can fi le his petit ion in h is cu rrent county of 

res idence rather than in Davison County,  South Dakota , the county that entered 

the proh ib it ion on Arends's rig ht to possess a fi rearm . Because the leg is latu re 

d id not i ntend to create a vested rig ht to petit ion for fi rearm restorat ion , we 

d isag ree and affi rm . 
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FACTS 

Legis lative Background 

Before J u ly 2023,  former RCW 9 .4 1 . 040 governed the process of restor ing 

an i nd ivid ua l 's  rig ht to possess a fi rearm . Under that statute , there were two 

appropriate venues i n  which to fi le a restorat ion petition :  ( 1 ) the court of record 

that ordered the petit ioner's proh ib it ion on possess ing a fi rearm ; or (2) the 

superior cou rt in the county in which the petitioner cu rrently res ided . Former 

RCW 9 .4 1 . 040(4) (2005) . 

I n  early 2023 ,  the leg is latu re amended RCW 9 .4 1 . 040 and added a new 

sect ion to chapter 9 .4 1 RCW. LAws OF 2023 , ch . 295 .  U nder the new section ,  

RCW 9 .4 1 . 04 1 , fi rearm restorat ion petit ions can on ly be  fi led i n  the superior cou rt 

of the county that entered a proh ib it ion on possess ion . LAWS OF 2023 , ch . 295 ,  

§ 4(3) (a) . I n  its fi nd i ngs re lated to the amendments , the leg is latu re noted that its 

updates to the laws govern ing the un lawfu l possess ion of fi rearms and the 

restoration of fi rearm rig hts a imed to " red uc[e] the risks of letha l ity and other 

harm associated with gun v io lence ,  gender-based vio lence ,  and other types of 

v io lence . "  LAws OF 2023 ,  ch . 295 .  The leg is latu re also found that easy access to 

fi rearms is a r isk factor that i ncreases the l i ke l i hood of ind ividua ls engag ing i n  

futu re v io lence and  presenti ng fu rther r isk to pub l ic safety . LAWS OF 2023 , 

ch . 295 ,  § 1  (4) . 

On J u ly 23 ,  2023 ,  Substitute House B i l l  1 562 took effect ,  repea l i ng  

former RCW 9 .4 1 . 040(4) and enact ing RCW 9 .4 1 . 04 1 . LAws OF 2023 ,  ch . 295 .  

2 



Appendix - 004 

No .  85870-0- 1/3 

Present Case 

In August 2023 ,  Darren Arends petit ioned the Snohomish County Superior 

Court to restore h is fi rearm rig hts .  H is rig ht had been restricted d ue to h is 

convict ion for g rand theft i n  Davison County,  South Dakota . Although Arends 

petit ioned the cou rt after RCW 9 .4 1 . 04 1  took effect, Arends c la imed that former 

RCW 9 .4 1 . 040(4) app l ied to h im because he had completed the former statute's 

requ i rements before the new statute took effect .  Arends contended that once he 

comp leted the former statute's requ i rements ,  h is rig ht to petit ion for restorat ion 

"vested , "  thereby a l lowing him to proceed under the former statute . 

The State opposed Arends's petition , argu i ng that Snohomish County 

Superior Cou rt was not the proper venue because the proh ib it ion had not been 

entered there .  The State also contended that Arends had not yet comp leted h is 

sentencing cond it ions .  The cou rt den ied Arends's petit ion and adopted the 

State's posit ion in fu l l . 1 

Arends appeals .  

ANALYS I S  

Vested Right to Petit ion U nder Former RCW 9 .4 1 . 040 

Both parties contend that whether RCW 9 .4 1 . 04 1  operates prospective ly 

or  retroactive ly is determ inative of whether a rig ht vested under former 

RCW 9 .4 1 . 040 .  Arends ma inta ins that because the precip itati ng event that 

triggers app l ication of former RCW 9 .4 1 . 040 is comp let ion of the statutory 

1 I n  support of its order ,  the cou rt attached the State's response to 
Arends's petit ion rather than exp la in  its reason ing . 
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requ i rements , and because he completed the requ i rements before 

RCW 9 .4 1 . 04 1  took effect ,  h is rig ht to petit ion for restorat ion of h is  rig ht to 

possess a fi rearm "vested" and h is c la im under the former statute is p reserved . 

The State counters that comp letion of the statutory req u i rements does not resu lt 

i n  a "vested" rig ht because fi l i ng of the restorat ion petit ion is the precip itati ng 

event, not comp letion of the statutory requ i rements . 2 The State therefore 

mainta ins that Arends is subject to the new statute because he fi led h is  petit ion 

after it took effect. 

We d isag ree with both parties . The re levant i nqu i ry here is not whether 

the new statute operates prospective ly or  retroactive ly or what constitutes a 

precip itati ng event, but ,  rather , whether the subject matter and language of 

former RCW 9 .4 1 . 040 i nd icate that Arends possessed a "vested rig ht" to petit ion 

for restoration once he met the statutory requ i rements for restorat ion of h is 

pu rported rig ht to possess a fi rearm under the former statute . Because the 

leg is latu re i ntended fi rearm restorat ion proced u res to fu rther pub l ic  safety , we 

conclude that Arends's rig ht to petit ion for restoration d id  not "vest" when he 

comp leted the statutory requ i rements of former RCW 9 .4 1 . 040 . 

The term "vested rig ht" is not eas i ly defi ned , but " has been common ly held 

to connote 'an immed iate , fixed rig ht of present or  futu re enjoyment . '  " Adams v .  

Ernst, 1 Wn .2d 254 , 264-65 ,  95 P .2d 799 ( 1 939) (quoti ng Pearsal l  v .  Great N .  

2 Our  Supreme Court previously determ ined , i n  d i cta , that the precip itati ng 
event for e l ig i b i l ity of restoration is when the statutory requ i rements are met ,  not 
when the petit ion is fi led . State v. Denn is ,  1 9 1 Wn .2d 1 69 , 1 77 , 42 1 P . 3d 944 
(20 1 8) .  

4 
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Ry. Co . , 1 6 1  U . S .  646 , 673 ,  1 6  S .  Ct. 705 , 40 L .  Ed . 838 ( 1 896)) . A "vested rig ht ,  

entit led to protect ion from leg is lation , must be someth ing more than a mere 

expectat ion based upon an ant ic ipated conti nuance of the exist ing law; it m ust 

have become a tit le ,  lega l  or equ itab le ,  to the present or futu re enjoyment of 

property , a demand , or a lega l  exemption from a demand by another . "  Godfrey 

v. State , 84 Wn .2d 959 ,  963 , 530 P .2d 630 ( 1 975) (emphasis om itted) .  " [A] 

vested rig ht must be defi n ite , as opposed to an assumed expectation that one 

wi l l  be ab le to exercise a certa in  privi lege i n  the futu re . "  Wash . State Ass 'n  of 

Counties v. State , 1 99 Wn .2d 1 ,  1 9 , 502 P . 3d 825 (2022) . " ' [A] mere 

expectat ion based upon an ant ic ipated conti nuance of the exist ing law' is 

insufficient to vest a legal rig ht . "  State v .  Shu ltz , 1 38 Wn .2d 638 , 646 , 980 P .2d 

1 265 ( 1 999) (emphasis om itted) (quot ing State v .  Henn i ngs , 1 29 Wn .2d 5 1 2 ,  

528 ,  9 1 9 P .2d 580 ( 1 996)) . 

A rig ht may vest i n  a number of ways , such as by fi na l  j udgment or  

contract .  Wash .  State Ass 'n  of Counties , 1 99 Wn .2d at 1 9 ; see , §..9.:., Bai ley v .  

Sch . D ist. No .  49,  1 08 Wash .  6 1 2 ,  6 1 4 , 1 85 P .  8 1 0 ( 1 9 1 9) (fi na l  judgment) ; Scott 

Paper Co.  v. C ity of Anacortes , 90 Wn .2d 1 9 , 32 , 578 P .2d 1 292 ( 1 978) 

(contracts) . Rights may also vest upon comp letion of statutory cond itions i n  

certa i n  l im ited c i rcumstances . State v .  T . K. ,  1 39 Wn .2d 320 ,  334 , 987  P .2d 63  

( 1 999) (T . K. 1 1 ) . 3 

3 Because we cite to both the Court of Appeals' and Wash ington State 
Supreme Court's decis ion i n  State v. T . K. , we refer to the Supreme Court's 
decis ion as T . K. I I  and the Court of Appeals' decis ion as T. K. I .  

5 
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The subject matter of the statute and the statutory language gu ide our  

ana lys is of  whether comp letion of  the statutory cond itions resu lts i n  a vested 

rig ht .  See T . K. I I ,  1 39 Wn .2d at 33 1 -32 , 335 . Th is i nqu i ry imp l icates statutory 

i nterpretation ,  a question of law that we review de nova . Dep't of Eco logy v.  

Campbe l l  & Gwinn ,  LLC , 1 46 Wn .2d 1 ,  9 ,  43 P . 3d 4 (2002) . When i nterpret ing a 

statute , ou r  pu rpose is to determ ine and g ive effect to the leg is latu re's i ntent, and 

we beg i n  with the p la in language of the statute . Campbel l  & Gwi n n ,  1 46 Wn .2d 

at 9- 1 0 .  "We derive the leg is lative i ntent of a statute so le ly from the p la in 

language by consider ing the text of the provis ion i n  question , the context of the 

statute i n  which the provis ion is found ,  re lated provis ions ,  and the statutory 

scheme as a whole . "  State v. Denn is ,  1 9 1 Wn .2d 1 69 ,  1 72-73 , 42 1 P . 3d 944 

(20 1 8) .  When i nterpret ing a crim ina l  statute , "we g ive it a l itera l and strict 

i nterpretat ion . "  State v. De lgado ,  1 48 Wn .2d 723 ,  727 , 63 P . 3d 792 (2003) . 

1 .  Statutory I nterpretation 

The statute at issue ,  former RCW 9 .4 1 . 040 , des ignates the requ i rements 

that an i nd ivid ua l  must meet before petition ing the cou rt :  

An i nd ivid ua l  may petit ion a court of record to have h is or  her rig ht 
to possess a fi rearm restored . . .  

[ i ]f the convict ion or  fi nd i ng of not gu i lty by reason of i nsan ity was 
for a fe lony offense, after five or more consecutive years in the 
commun ity without be ing convicted or found not gu i lty by reason of 
i nsan ity or cu rrently charged with any fe lony, g ross m isdemeanor, 
or  m isdemeanor crimes , if the i nd ivid ua l  has no prior fe lony 
convictions that proh ib it the possess ion of a fi rearm counted as part 
of the offender score under RCW 9 . 94A.525 .  

Former RCW 9 .4 1 . 040(4) (b) , (a) ( i i ) (A) . 

6 
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After these requ i rements are met, an i nd ivid ua l  "may" petit ion the court for 

re l ief. Former RCW 9 .4 1 . 040(4)(b) . Once the super ior cou rt determ i nes that the 

statute's enumerated requ i rements are met, the court's ro le is purely m i n ister ia l ;  

i t  must g rant the petition . State v .  Swanson ,  1 1 6 Wn . App .  67 , 78 ,  65  P . 3d 343 

(2003) . However, the process of restorat ion is one of leg is lative g race ;  there is 

no Second Amendment rig ht to fi rearm rig ht restorat ion . See , �. ch . 9 . 4 1  

RCW (restorat ion of fi rearm rig hts exclus ive ly governed by  statute) ; see also 

District of Co lumb ia  v .  He l ler ,  554 U . S .  570 ,  626 , 1 28 S. Ct. 2783 , 1 7 1  L .  Ed . 2d 

637 (2008) ("L ike most rig hts ,  the rig ht secu red by the Second Amendment is not 

un l im ited . ") .  

Here ,  the subject matter of the statute and the leg is latu re's i ntent are 

determ inative of whether a vested rig ht exists upon comp letion of the statutory 

requ i rements . The statute creates a court-supervised procedu re for fi rearm rig ht 

restoration to fu rther pub l ic  safety by red ucing gun  v io lence .  At the heart of the 

statute is pub l ic  safety , clearly evidenced by the leg is latu re's repeated amend ing 

of the statute to add more stri ngent requ i rements for restoration . See , �. H . B . 

REP .  ON H . B . 3095 , 60th Leg . ,  Reg . Sess . (Wash .  2008) (add it iona l  notice 

requ i red when person who was proh ib ited from possess ing fi rearm d ue to 

i nvo luntary comm itment has rig ht to possess restored) ;  F INAL B .  REP.  ON 

H . B . 1 498 ,  6 1 st Leg . ,  Reg . Sess . (Wash .  2009) ( impos i ng bu rden of proof for 

persons who have been i nvo lu ntari ly comm itted) ;  F INAL B .  REP.  ON H . B .  1 455 ,  

62nd Leg . ,  Reg . Sess . (Wash .  20 1 1 )  (restrict ing venue where petition to  restore 

rig hts may be fi led ) ;  F INAL B .  REP .  ON S . B .  5205 ,  66th Leg . ,  Reg . Sess . (Wash .  

7 
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20 1 9) (persons found incompetent to stand tria l  and who have h istory of vio lent 

acts must prove each restorat ion requ i rement by preponderance of evidence) ; 

F INAL B .  REP .  ON S . H . B . 1 562 , 68th Leg . ,  Reg . Sess . (Wash .  2023) (restrict ing 

venue where petit ion to restore rig hts may be fi led ) .  

The leg is latu re's actions also evidence an i ntent to protect the pub l ic .  For 

example ,  i n  the wake of our Supreme Court's Denn is  decis ion , which i nterpreted 

the statutory requ i rement that a petitioner be crime-free for five years before 

petition ing for fi rearm restorat ion to mean any crime-free period fo l lowing fe lony 

conviction ,  the leg is latu re amended the fi rearm restorat ion statute to clar ify that 

the five-year period must immed iate ly precede fi l i ng of a restoration petition . 

S . H . B . 1 562 , 68th Reg . Sess . (Wash .  2023) ("The leg is latu re also fi nds it wou ld  

be he lpfu l to  refine statutory language that was at  issue i n  the Wash i ngton state 

supreme court's decis ion in State v. Denn is ,  1 9 1 Wn .2d 1 69 (20 1 8) . ") ; 

RCW 9 .4 1 . 04 1  (2)(a)( i ) . 

Moreover, when the leg is latu re most recently updated the restorat ion 

procedu res , it noted that the stricter venue provis ions were i ntended to " reduc[e] 

the risks of lethal ity and other harm associated with gun  v io lence ,  gender-based 

vio lence ,  and other types of v io lence . "  LAWS OF 2023 ,  ch . 295 . The leg is latu re 

also found that easy access to fi rearms presents a r isk to pub l i c  safety . LAws OF 

2023 , ch . 295 ,  §1 (4) . To conclude that satisfact ion of the statutory req u i rements 

resu lts in an absol ute rig ht to petit ion for restoration of one's fi rearm rig hts runs 

contrary to the leg is latu re's i ntent . The leg is latu re has repeated ly evidenced that 

8 
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gun  v io lence is an important issue of pub l ic  safety and has taken steps to make 

restoration of fi rearm rig hts i ncreas ing ly d ifficu lt . 

We conclude that Arends had an expectat ion that he cou ld  petit ion the 

court to restore h is fi rearm rig hts once he comp l ied with the statute , but not an 

absol ute , vested rig ht regard i ng restoration of those rig hts . At any point before 

he petit ioned to restore h is fi rearm rig hts ,  the leg is latu re cou ld have amended the 

law to prevent h im from do ing so .  Settled law d ictates that the expectation of 

be ing ab le to exercise a certa i n  privi lege i n  the futu re is insufficient to vest a lega l  

rig ht .  

2 .  State V .  T. K 

Sti l l ,  Arends contends that T . K. I I  is d ispos itive of whether complet ion of 

statutory requ i rements resu lts i n  a vested rig ht .  We d isag ree . 

I n  T . K. I I ,  the defendant p leaded gu i lty to fi rst deg ree ch i ld  molestation .  

1 39 Wn .2d a t  323 .  After T . K. completed the requ i rements of the d isposit ion 

order ,  he petit ioned the j uven i le cou rt to vacate h is d uty to reg ister under the sex 

offender reg istrat ion statute . State v. T . K. , 94 Wn . App .  286 , 288-89 ,  97 1 P .2d 

1 2 1  ( 1 999) (T . K. 1 ) .4 The court found that T . K. had been "fu l ly rehab i l itated " and 

entered an order end ing h is reg istrat ion requ i rement. T . K. I ,  94 Wn . App .  at 289. 

At the t ime the court entered its order ,  T . K. was not e l i g ib le to request vacat ion or 

sea l i ng  of h is conviction records u nder RCW 1 3 . 50 . 050 because two years had 

not yet passed from the date he was d ischarged from supervis ion . T . K. I ,  94 Wn . 

4 The facts of T . K. I I  are d rawn from the Court of Appeals decis ion 
because it i ncl udes more deta i l .  
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App .  at 289 .  Before T . K. cou ld petit ion to have h is j uven i le records sealed , the 

leg is latu re changed the statutory requ i rements for seal ing , i ncreas ing the 

requ is ite waiti ng period . T . K. I I ,  1 39 Wn .2d at 323-24 . After the statute was 

amended , T. K. moved to expunge h is  j uven i le record . T. K. I ,  94 Wn . App .  at 

290 .  The j uven i le cou rt den ied the motion , concl ud i ng that the updated statute 

app l ied . T . K. I ,  94 Wn . App .  at 290 .  

On appea l ,  th is cou rt reversed , determ in i ng that T . K . 's  rig ht to have h is  

record expunged under the former statute "matu red "5 when he satisfied the 

cond itions of expungement .  T . K. I ,  94 Wn . App .  at 29 1 . Our  Supreme Cou rt 

later affi rmed , exp la in ing that T. K . 's  " right to sea l i ng  became absolute [ i . e . , 

vested] upon comp letion of the statutory cond it ions" after the two-year waiti ng 

period had exp i red . T . K. I I ,  1 39 Wn .2d at 334 . The court compared the waiti ng 

period to a statute of l im itations ,  noti ng that " ' [u ]nt i l  the statute has run it is a 

mere regu lation of the remedy . . .  subject to leg is lative contro l , ' " but afterwards 

it is " 'a defense ,  not of g race , but of rig ht . . .  absol ute and vested , . . .  not to be 

taken away by leg is lative enactment . ' " T . K. I I ,  1 39 Wn .2d at 332 (some 

a lterat ions i n  orig ina l )  (quot ing State v .  Hodgson , 1 08 Wn .2d 662 , 668 , 740 P .2d 

848 ( 1 987)) . The court a lso cons idered the subject matter add ressed by the 

statute and the mandatory language of the statute . Because T . K . 's  rig ht vested 

before the change in the law, our  Supreme Court reasoned that the new law 

5 We briefly note that "matu red" and "vested" are used i nterchangeably i n  
vested rig hts ana lys is and  possess substantia l ly s im i lar  mean ings .  Compare 
T . K. I ,  94 Wn . App .  at 290 ( referri ng to a rig ht as "matu red") with T. K. I I ,  1 39 
Wn .2d at 332 (referri ng to a rig ht as "vested") . 
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cou ld not retroactive ly requ i re T . K. to meet stricter cond it ions for sea l i ng h is 

j uven i le records .  T . K. I I ,  1 39 Wn .2d at 334-35 .  

But T . K. does not stand for the proposit ion that complet ion of statutory 

requ i rements always resu lted i n  a vested rig ht . The Supreme Court i n  T . K. I I  

cons idered the subject matter of the statute and the language of the statute when 

it concl uded that T. K. possessed a vested rig ht to have the i r  convictions sealed . 

1 39 Wn .2d at 33 1 -32 . Fu rthermore ,  s ince T . K. I I ,  cou rts have not extended 

vested rig hts ana lys is outs ide the arena of sea l i ng  or vacation . Compare State v. 

D .S . , 1 28 Wn . App .  569 , 1 1 5 P . 3d 1 047 (2005) (vested rig ht to have j uven i le 

records sealed) and I n  re Pers .  Restra int of Carrier ,  1 73 Wn .2d 791 , 272 P . 3d 

209 (20 1 2) (vested rig ht i n  vacated status of former convict ion) with State v .  

Webb ,  1 1 2 Wn . App .  6 1 8 ,  50 P . 3d 654 (2002) (no vested rig ht under former 

offender scoring statute) ; State v .  Sel l ,  1 1 0 Wn . App .  74 1 ,  43 P . 3d 1 246 (2002) 

(no vested rig ht to deferred D U I  prosecution) ; State v .  Varga,  1 5 1 Wn .2d 1 79 ,  86 

P . 3d 1 39 (2004) (no vested rig ht in "washed out" status of prior convictions) ; In re 

Pers .  Restra int of Marti n ,  1 29 Wn . App .  1 35 ,  1 1 8 P . 3d 387 (2005) (no vested 

rig ht to de lay payi ng LFOs unt i l  after re lease) ; I n  re Pers .  Restra int of F l i nt ,  1 74 

Wn .2d 539 ,  277 P . 3d 657 (20 1 2) (no vested rig ht to remain  i n  commun ity 

custody) . 

Arends's assert ion that there is "no conceptual d ifference between the 

j uven i le sea l i ng  scheme and the fi rearm restorat ion scheme" is unpersuas ive . 

The statutes at issue in  T . K. I I  and the present case are marked ly d ifferent .  The 

j uven i le sea l i ng  scheme aims to " l im it pub l ic  access to j uven i le cou rt records in 
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recogn it ion of the un ique pu rpose of j uven i le cou rts to rehab i l itate and re i nteg rate 

youth i nto society . "  State v. S .J . C . ,  1 83 Wn .2d 408 , 4 1 9 , 352 P . 3d 749 (20 1 5) .  

The leg is latu re has repeated ly recogn ized that " ' [c] h i ld ren are d ifferent' " from 

ad u lts and that " 'our  crim i na l  just ice system [must] add ress th is d ifference when 

pun ish ing  ch i l d ren . ' " State v .  Anderson ,  200 Wn .2d 266 , 285, 5 1 6  P . 3d 1 2 1 3  

(2022) (second a lterat ion i n  orig i na l )  (quoti ng I n  re Pers .  Restra int of Al i ,  1 96 

Wn .2d 220 ,  225 ,  474 P . 3d 507 (2020) . Rather than restori ng a r ight ,  the act of 

sea l i ng  gives j uven i les new rig hts to protect the i r  futu res .  

I n  contrast, the fi rearm restorat ion scheme is carefu l ly structu red to  fu rther 

pub l i c  safety and prevent gun  v io lence .  F i rearm restoration retu rns a rig ht that 

was pu rposefu l ly taken away to protect the pub l ic .  Although the two statutes 

share some s im i larities, the i r  vast d ifference in subject matter and leg is lative 

i ntent sets them apart. T . K. I I  is read i ly d isti ngu ishable from the case at hand . 

Because we conclude that Arends d id not possess a vested rig ht to 

proceed under former RCW 9 .4 1 . 040 ,  we conc lude that the court d id not err i n  

denying Arends's restorat ion petition . 

We affi rm . 

WE CONCUR:  

A J. 
�� , 

• 

1 2  



Appendix - 014 

Rev. Code Wash .  (ARCW) § 9.41 .040 

Wash ington Code Arch ive 

Annotated Revised Code of Washington > Title 9 Crimes and Punishments > Chapter 9.41 

Firearms and Dangerous Weapons 

Notice 

. Th is section has more than one vers ion wi th vary ing  effective dates .  

9.41 .040. U n lawfu l possess ion of fi rearms - Ownersh ip, possess ion by 

certa i n  persons - Restorat ion of rig ht to possess - Penalties . (Effective 

u nti l J u ly 23, 2023) 

(1 ) 

(2) 

(a) A person ,  whether an ad u l t  or j uven i le ,  is g u i lty of the crime of u n lawfu l possession of a fi rearm i n  

t he  fi rst degree, if t he  person owns ,  has  i n  h is  or her possession , or has  i n  h is or her contro l  any  fi rearm 

after havi ng previously been convicted or found  not g u i l ty by reason of i nsan ity i n  th is state or 

e lsewhere of any serious offense as defi ned i n  th is chapter. 

(b) U n lawfu l possession of a fi rearm in the fi rst degree is a class B fe lony pun ishab le accord ing  to 

chapter 9A.20 RCW. 

(a) A person ,  whether an ad u l t  or j uven i le ,  is g u i lty of the crime of u n lawfu l possession of a fi rearm i n  

t he  second deg ree, if t he  person does not  qua l ify under  subsection ( 1 ) o f  t h i s  section for the  crime of 

un lawfu l possession of a fi rearm in the fi rst deg ree and the person owns ,  has in h is  or her possession ,  

or has  i n  h is or her contro l  any  fi rearm : 

( i )  After havi ng previously been convicted or found  not g u i lty by reason of i nsan ity i n  th is state or  

e lsewhere of  any fe lony not specifica l ly l i sted as proh i b i t ing fi rearm possession u nder su bsection 

( 1 ) of  th is section ,  or  any of the fo l lowing crimes when committed by one fam i ly or household 

member against another or by one int imate partner aga inst another, as those terms are defi ned by 

the statutes i n  effect at the t ime of the commission of the crime,  committed on or  after J u ly 1 ,  1 993 :  

Assau l t  i n  the fou rth degree, coercion ,  sta lki ng ,  reckless endangerment, crim i na l  trespass i n  the 

fi rst degree, or vio lation of  the provis ions of  a protect ion order or no-contact order restra i n i ng  the 

person or excl ud i ng  the person from a res idence ( RCW 1 0 . 99 . 040or any of the former RCW 

26 .50 . 060 ,  26 . 50 . 070 ,  and 26 . 50 . 1 30) ;  

( i i )  After havi ng previous ly been convicted or found  not gu i lty by reason of i nsan ity i n  th is state or  

e lsewhere of  harassment when committed by one fami ly or household member aga inst another or  

by one i ntimate partner aga inst another, committed on or  after June 7 ,  20 1 8 ; 

( i i i )  After havi ng previous ly been convicted or found not gu i lty by reason of i nsan ity i n  th is state or 

e lsewhere of a v io lat ion of the provis ions of a protect ion order under  chapter 7 . 1 05 RCW 

restra i n i ng  the person or excl ud i ng  the person from a residence, when committed by one fam i ly or 
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household member against another or by one intimate partner against another, committed on or 

after July 1 ,  2022; 

(iv) During any period of time that the person is subject to a court order issued under chapter 

7 .1 05, 9A46, 1 0.99, 26.09, 26.26A, or 26.26B RCW or any of the former chapters 7.90, 7.92, 

1 0 . 1 4, and 26.50 RCWthat 

(A) Was issued after a hearing for which the person received actual notice, and at which the 

person had an opportunity to participate, whether the court then issues a full order or reissues 

a temporary order. If the court enters an agreed order by the parties without a hearing, such an 

order meets the requirements of this subsection; 

(B) Restrains the person from harassing, stalking, or threatening the person protected under 

the order or child of the person or protected person, or engaging in other conduct that would 

place the protected person in reasonable fear of bodily injury to the protected person or child; 

and 

(C) 

(I) Includes a finding that the person represents a credible threat to the physical safety of 

the protected person or child or by its terms explicitly prohibits the use, attempted use, or 

threatened use of physical force against the protected person or child that would 

reasonably be expected to cause bodily injury; or 

(II) Includes an order under RCW 9.41 .800 requiring the person to surrender all firearms 

and prohibiting the person from accessing, having in his or her custody or control, 

possessing, purchasing, receiving, or attempting to purchase or receive, firearms; 

(v) After having previously been involuntarily committed based on a mental disorder under RCW 

71 .05.240, 71 .05.320, 71 .34.7 40, 71 .34.750, chapter 1 0.77 RCW, or equivalent statutes of another 

jurisdiction, unless his or her right to possess a firearm has been restored as provided in RCW 

9.41 .047; 

(vi) After dismissal of criminal charges based on incompetency to stand trial under RCW 

1 0.77.088 when the court has made a finding indicating that the defendant has a history of one or 

more violent acts, unless his or her right to possess a firearm has been restored as provided in 

RCW 9.41 .047; 

(vii) If the person is under 1 8  years of age, except as provided in RCW 9.41 .042; and/or 

(viii) If the person is free on bond or personal recognizance pending trial, appeal, or sentencing for 

a serious offense as defined in RCW 9.41 .010 .  

(b) Unlawful possession of a firearm in the second degree is  a class C felony punishable according to 

chapter 9A20 RCW 

(3) Notwithstanding RCW 9.41 .047 or any other provisions of law, as used in this chapter, a person has 

been "convicted," whether in an adult court or adjudicated in a juvenile court, at such time as a plea of guilty 

has been accepted or a verdict of guilty has been filed, notwithstanding the pendency of any future 

proceedings including, but not l imited to, sentencing or disposition, post-trial or post-fact-finding motions, 

and appeals. Conviction includes a dismissal entered after a period of probation, suspension, or deferral of 

sentence, and also includes equivalent dispositions by courts in jurisdictions other than Washington state. A 

person shall not be precluded from possession of a firearm if the conviction has been the subject of a 

pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the 

rehabilitation of the person convicted or the conviction or disposition has been the subject of a pardon, 

annulment, or other equivalent procedure based on a finding of innocence. Where no record of the court's 

disposition of the charges can be found, there shall be a rebuttable presumption that the person was not 

convicted of the charge. 
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(a) Notwithstanding subsection (1 ) or (2) of this section, a person convicted or found not guilty by 

reason of insanity of an offense prohibiting the possession of a firearm under this section other than 

murder, manslaughter, robbery, rape, indecent l iberties, arson, assault, kidnapping, extortion, burglary, 

or violations with respect to controlled substances under RCW 69.50.401 and 69.50.410, who received 

a probationary sentence under RCW 9.95.200, and who received a dismissal of the charge under RCW 

9.95.240, shall not be precluded from possession of a firearm as a result of the conviction or finding of 

not guilty by reason of insanity. Notwithstanding any other provisions of this section, if a person is 

prohibited from possession of a firearm under subsection (1 ) or (2) of this section and has not 

previously been convicted or found not guilty by reason of insanity of a sex offense prohibiting firearm 

ownership under subsection ( 1 )  or (2) of this section and/or any felony defined under any law as a class 

A felony or with a maximum sentence of at least 20 years, or both, the individual may petition a court of 

record to have his or her right to possess a firearm restored: 

(i) Under RCW 9.41 .047; and/or 

(ii) 

(A) If the conviction or finding of not guilty by reason of insanity was for a felony offense, after 

five or more consecutive years in the community without being convicted or found not guilty by 

reason of insanity or currently charged with any felony, gross misdemeanor, or misdemeanor 

crimes, if the individual has no prior felony convictions that prohibit the possession of a firearm 

counted as part of the offender score under RCW 9.94A525; or 

(B) If the conviction or finding of not guilty by reason of insanity was for a nonfelony offense, 

after three or more consecutive years in the community without being convicted or found not 

guilty by reason of insanity or currently charged with any felony, gross misdemeanor, or 

misdemeanor crimes, if the individual has no prior felony convictions that prohibit the 

possession of a firearm counted as part of the offender score under RCW 9.94A525 and the 

individual has completed all conditions of the sentence. 

(b) An individual may petition a court of record to have his or her right to possess a firearm restored 

under (a) of this subsection only at: 

(i) The court of record that ordered the petitioner's prohibition on possession of a firearm; or 

(ii) The superior court in  the county in which the petitioner resides. 

(5) In addition to any other penalty provided for by law, if a person under the age of 1 8  years is found by a 

court to have possessed a firearm in a vehicle in violation of subsection (1 ) or (2) of this section or to have 

committed an offense while armed with a firearm during which offense a motor vehicle served an integral 

function, the court shall notify the department of licensing within 24 hours and the person's privilege to drive 

shall be revoked under RCW 46.20.265, unless the offense is the juvenile's first offense in violation of this 

section and has not committed an offense while armed with a firearm, an unlawful possession of a firearm 

offense, or an offense in violation of chapter 66.44, 69.52, 69.41 , or 69.50 RCW 

(6) Nothing in chapter 1 29, Laws of 1 995 shall ever be construed or interpreted as preventing an offender 

from being charged and subsequently convicted for the separate felony crimes of theft of a firearm or 

possession of a stolen firearm, or both, in addition to being charged and subsequently convicted under this 

section for unlawful possession of a firearm in the first or second degree. Notwithstanding any other law, if 

the offender is convicted under this section for unlawful possession of a firearm in the first or second 

degree and for the felony crimes of theft of a firearm or possession of a stolen firearm, or both, then the 

offender shall serve consecutive sentences for each of the felony crimes of conviction listed in this 

subsection. 

(7) Each firearm unlawfully possessed under this section shall be a separate offense. 
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H istory 

2022 c 268,  § 28 ,  effective J u ly 1 ,  2022 ; 202 1 c 2 1 5 , § 72 ,  effective J u ly 1 ,  2022 ; 2020 c 29 ,  § 4 ,  effective March 

1 8 , 2020 ;  20 1 9 c 248 , § 2, effective J u ly 28 ,  20 1 9 ; 20 1 9 c 245, § 3, effective J u ly 28 ,  20 1 9 ;  20 1 9  c 46, § 5003,  

effective J u ly 28 ,  20 1 9 ;  20 1 8  c 234 ,  § 1 ,  effective June 7 ,  20 1 8 ; 20 1 7 c 233 ,  § 4 ,  effective J u ly 23 ,  20 1 7 ;  20 1 6  c 

1 36 ,  § 7 ,  effective J u ne 9 ,  20 1 6 ; 20 1 4  c 1 1 1 ,  § 1 ,  effective J u ne 1 2 ,  20 1 4 ; 20 1 1 c 1 93 § 1 ;  2009 c 293 § 1 ;  2005 c 

453 § 1 ;  2003 c 53 § 26;  1 997 c 338 § 47 ;  1 996 c 295 § 2 .  P rior: 1 995 c 1 29 § 1 6  ( I n it iative Measure No .  1 59) ;  1 994 

sp .s .  c 7 § 402 ; pr ior : 1 992 c 205 § 1 1 8 ; 1 992 c 1 68 § 2; 1 983 c 232 § 2; 1 96 1  c 1 24 § 3; 1 935 c 1 72 § 4; RRS 

§ 25 1 6-4 .  

Annotated Revised Code o f  Wash ington 
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